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Bankruptcy Exemptions: The Need For
Uniformity In the United States and Canada
I.

INTRODUCTION

A goal of any bankruptcy system is to give honest but unfortunate debtors
a fresh start1 at becoming productive members of society. 2 Exemptions are
important to accomplish this goal. Black's Law Dictionary defines exemptions as "a privilege allowed by law to a judgment, by which he may hold
property up to a certain amount or certain classes of property, free from all
liability to levy and sale on execution or attachment" 3 or in a bankruptcy case,
excluded from the bankruptcy estate. Exemptions are either listed as catego-4
ries of items, limits on values of certain property or a combination of the two.
It is the debtor's interest in the property and not the property itself that is
5
exempt.
All debtors should be able to retain certain property that creditors cannot
reach. 6 This ensures that debtors have property to start over with in both their
personal and financial lives. Exemptions reflect what society views as property that is important to a person's livelihood, which should be protected from
creditors' claims. 7 For example, the exemption of a debtor's residence reflects
a belief that the home is necessary to protect the debtor and the debtor's family. Changes in exemptions reflect the changes in societal value judgments.
For example, a past focus on exemptions for farm animals and crops has
changed to a focus on cars and household appliances. 8
1. The exemption of certain property combined with the expectation of a discharge, form
the concept of a "fresh start". See Honorable William Houston Brown, Political and Ethical
Considerations of Exemption Limitations: The "Opt-Out" as Child of the First and Parent of
the Second, 71 AM. BANKR. L. J. 149, 163 (1997). The earliest expression of the "fresh start"

concept in the United States was in 1915 and in Canada in 1952. See John D. Honsberger, Q.C.,
Philosophy and Design of Modern Fresh Start Policiesand Consumer Proposals:The Evolution
of Canada'sLegislative Policy, 37 OSGOODE HALL L.J. 171,173 (1999)(referring to Williams v.

U.S. Fidelity Co., 236 U.S. 549, 554-555 (1915); and IndustrialAcceptance Corp. v. Lalonde,
[1952] 2 S.C.R. 109, 120). This note only discusses bankruptcy exemptions due to the constriction of time and space. For a list of non-dischargeable debts readers should refer to 11 U.S.C.
§ 523, containing the eighteen categories of non-dischargeable debts.
2. See J.M. Ferron, Q.C., "Rehabilitation" And "Fresh Start": Concepts That Never
Were, 13 NAT'L INSOL. REV. 39; 1996 CNIR LEXIS 5, *13 (1996); See also Richard E. Coulson, ConsumerAbuse of Bankruptcy: An Evolving Philosophy of Debtor Qualificationfor Bankruptcy Discharge, 62 ALB. L. REV. 467, 516 (1998).
3. BLACK'S LAW DICTIONARY 295 (5th ed. 1983).
4. See KAREN GROSS, FAILURE AND FORGIVENESS 46 (1997).
5. See DAVID G. EPSTEIN, ET AL., BANKRUPTCY 607 (1993).
6. See Karen Gross, Perspectives On Consumer Bankruptcy Law, written for INTERNATIONAL CONFERENCE ON CONSUMER OVER-INDEBTEDNESS, at 10 (May, 1999) (on file with NEW
YORK LAW SCHOOL JOURNAL OF INTERNATIONAL AND COMPARATIVE LAW).

7. See Gross, supra notes 4 and 6.
8. See Gross, supra note 4, at 46. (This does not imply that farm exemptions no longer

exist).
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The United States Bankruptcy Code provides a list of exemptions. 9 The
problem is that thirty-five states have "opted out" from these exemptions.' 0 In
those states that have not "opted out," a debtor is still allowed a choice between state and federal exemptions."I The many differences in states' laws
and the availability of the choice between state and federal exemptions create
non-uniformity in bankruptcy law.' 2 Uniformity is important for the fair and
equitable treatment of debtors and creditors.
An example of the inequality that results from the present system is the
homestead exemptions of New York and Florida. New York places a value
limitation of $10,000,13 while Florida has no value limitation.1 4 If the debtor
owns a home valued at $200,000, in New York only $10,000 of the home will
be exempted, while in Florida the entire $200,000 will be exempted. The New
York debtor must either sell the home and only retain $10,000 from the proceeds of the sale or the debtor can come up with $190,000, which is unlikely
considering the debtor has filed for bankruptcy.1 5 Thus, residents of different
states are treated differently.
Canada, the United States' largest neighbor, has a bankruptcy system
with similar goals to those of the United States' system.' 6 Also similar to the
United States, Canada's bankruptcy system lacks uniformity.1 7 Canada's
Bankruptcy and Insolvency Act does not provide any federal exemptions but
leaves exemptions up to the provinces.' 8 Canadian non-bankruptcy federal
law lists some exempt property, but the Canadian courts are split as to whether
these exemptions may be applied to bankruptcy proceedings.1 9
9. See Bankruptcy Code, 11 U.S.C. § 522 (1994).
10. See American Bankruptcy Institute, Re: Expanded Proposal on Uniform Federal Ex-

emptions, availableat http://www.abiworld.org/legis/review/proposals/97exempt.html. Opt out
is when the debtor's domicile state has passed a law that does not authorize debtors to claim
federal bankruptcy exemptions.
11. See Bankruptcy Code, 11 U.S.C. § 522(b)(2) (1994).
12. Jean Braucher, Increasing Uniformity In Consumer Bankruptcy: Means Testing As A
Distraction and The National Bankruptcy Review Commission's ProposalAs A Starting Point,
6 AM. BANKR. INST. L. REV. 1, 15 (1998).

13. N.Y. C.P.L.R. § 5206 (2000).
14. FLA. CONST. art. X, § 4. (There is no value limitation for homesteads within a municipality and a 160-acre limit for homesteads outside of city limits).
15. Gross, supra note 4, at 47. (The figures differ from Gross' but the example is similar).
16. See Ferron, supra note 2, at 2. The two countries' systems greatest difference is in the
area of discharges, which is not covered in this note. Jacob S. Ziegel, Philosophy and Design of
Modem Fresh Start Policies and Consumer Proposals:The Philosophy and Design of Contemporary Consumer Bankruptcy Systems: A Canada-UnitedStates Comparison, 37 OSGOODE
HALL L.J. 205, 228 (1999).
17. See id.
18. Bankruptcy and Insolvency Act, R.S.C., ch. B-3, § 67 (1)(b) (1985)(Can.). Nine of
Canada's ten provinces are common law systems. See TransnationalInsolvency Project: International Statement of Canadian Bankruptcy Law, THE AMERICAN LAW INSTTUTE (Tentative
Draft April 15, 1997).
19. See Ferron, supra note 2, at 20; Wagner v Diegel and Feick Inc., [1980] 35 C.B.R.
(N.S.) 307 (Ont. S.C.[Bkcy.]); Canadian Imperial Bank of Commerce v. Meltzer, [1991] 6
C.B.R. (3d) (Man. Q.B.).
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The varying societal values throughout the countries are one of the policy
reasons for not mandating one federal list of exemptions in the countries. Exemptions designed on the local level reflect these varying values. 20 Federal
exemptions, however, can adapt to these differences and still create uniform21
ity, which is important in any system to ensure fairness and consistency.
The United States needs to mandate that only the federal exemptions apply in
bankruptcy proceedings. Similarly, the Canadian government needs to provide a list of exempt property within its Bankruptcy and Insolvency Act and
mandate its applicability to all bankruptcy proceedings.
Part II of this note gives a brief history of the United States Bankruptcy
Code and describes the exemptions with a focus on the exemptions within the
Bankruptcy Code. Part III gives a brief overview of the constitutional and
historical aspects of Canadian bankruptcy law, and describes and compares the
various Canadian Provinces' lists of exemptions. There are similarities among
the provinces, which make it practical for Canada to develop a national list of
federal exemptions. Part IV is a brief comparison of the two countries' bankruptcy systems. 22 Part V discusses problems resulting from a lack of uniformity in the bankruptcy systems of both countries. One of these problems is the
lack of equitable treatment of debtors and creditors throughout the countries.
Part VI suggests that the United States and Canada need to implement
mandatory federal exemption policies to create uniformity. Finally, in the
conclusion, the benefits of uniformity in the bankruptcy system of both countries are described.
II.
A.

THE UNITED STATES' BANKRUPTCY SYSTEM

The HistoricalDevelopment of the United States' Bankruptcy Code
The United States Constitution states that, "The Congress shall have

Power . . .to establish . . .uniform Laws on the subject of Bankruptcies

throughout the United States[.] ' 23 The constitutional debates show that the
founders distrusted federal control over credit. 24 Bankruptcy legislation was
not enacted immediately after the ratification of the Constitution because of
25
this lack of trust.
Congress first enacted bankruptcy legislation in 1800 as a reaction to financial pressures of the time. 26 The Framers of this Act modeled it after the
20. See American Bankruptcy Institute Journal, Legislative Update, 1997 AnI JNL LEXIS
182, at 4-5 (1997); Ferron, supra note 2, at 19.
21. See Ferron, supra note 2 at 22; Braucher, supra note 12, at I1.
22. This section focuses on a comparison of the status of exemptions in the two countries so
as not to stray from the focus of this note.
23. U.S. CONST. art. I, § 8, cl.3.
24. See Brown, supra note 1, at 153.
25. See id. at 155.
26. See id.

130
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English Statute of Bankrupts. 27 It was limited to involuntary proceedings
against merchants and bankers. 28 The Act contained only federal exemptions,
which were limited to items such as necessary wearing, apparel and bedding. 29
30
The Bankruptcy Act of 1800 was repealed in 1803.
Congress debated from 1818 to 1841 over a bill that proposed voluntary
bankruptcy proceedings and benefits for debtors. 3 1 The Bankruptcy Act of
1841, allowing voluntary proceedings, also contained only federal bankruptcy
exemptions. 32 It allowed debtors to retain household and kitchen furniture,
family's wearing apparel and other articles not exceeding $30033 and were
judged necessary. 34 The Bankruptcy Act was repealed on March 3, 1843. 35
The Bankruptcy Act of 1867 was the result of the financial crisis created
by the Civil War and the lack of an adequate bankruptcy system to deal with
debtors' problems. 36 This Act provided a debtor with the choice of federal or
state exemption laws that were in effect in 1864. 37 No opt-out provision was
38
included in the 1867 Act.
The Bankruptcy Act of 1898 continued to allow debtors to claim state
exemptions that were in effect in the debtor's state of domicile. 39 It did not
provide federal bankruptcy exemptions; debtors could only claim federal nonbankruptcy exemptions along with the state exemptions. 40 This Act was in
effect, with substantial changes to the Act made in 1938, until 1978.41
In 1970, Congress created a Commission to review the current bankruptcy system and to make recommendations for changes. 4 2 The Commission
recognized the importance of exemptions to consumer debtors and the inconsistency of treatment under the current provisions of the Bankruptcy Act of
1898. 43 Congress, however, did not adopt the Commission's recommendation
of an exclusive list of federal bankruptcy exemptions in the Bankruptcy Code
of 1978. 44 The most significant amendment to the Code has been the addition
27. See id.
28. See Coulson, supra note 2, at 471.
29. See Brown, supra note 1, at 155.
30. See Coulson, supra note 2, at 473.
31. See Brown, supra note 1, at 156.
32. See id.
33. The $300 is worth approximately $4,954.84 today. This figure is based on the Federal
Reserve Bank's formula for the consumer price index. (300 x (512/31)= 4954.8387) See Federal Reserve Bank of Minneapolis, What's A Dollar Worth? CPI CalculationMachine (visited
Feb. 7, 2000), at http://mineapolisfed.org/economy/calc/histl800.html.
34. See Coulson, supra note 2, at 473-74.
35. See id.
36. See Brown, supra note 1, at 156.
37. See id. at 157; Coulson, supra note 2, at 475.
38. See Brown, supra note 1, at 157.
39. See Coulson, supra note 2, at 477.
40. See Brown, supra note 1, at 158.
41. See id.
42. See id. at 159.
43. See id.
44. See id.
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of section 522(f), which is a limitation applicable when the debtor has chosen
state exemptions.4 5
The various bankruptcy acts since 1800 have all reflected the political,
social and economic pressures of the time. 46 The Bankruptcy Act of 1800
most accurately reflected the intent of the founders to have a uniform bankruptcy law by permitting only federal bankruptcy exemptions. 4 7 As time
progressed, the pressures of the times and not the founders' intent, influenced
the Bankruptcy Acts. Bankruptcy legislation is merely a reflection of the time
48
period when it is enacted.
The inclusion of the federal exemptions in the current Bankruptcy Code's
section 52249 is a step in the right direction towards a return to the intent of the
founders for uniformity in bankruptcy law. The problem with this section is
the opt-out provision and the debtor's ability to choose between state or federal exemptions. 50 These provisions in section 522 need to be deleted from
the section for a complete return to the founder's intent.
The implementation of the United States' bankruptcy system involved
political and ethical dimensions, which are demonstrated most strongly in section 522.5 1 Section 522 of the Bankruptcy Code was a compromise of the
varying dimensions. 52 The political dimensions are the policy factors that
have influenced Congress and state legislatures in formulating exemption legislation. 53 Ethical dimensions include the ethical choices confronted by the
debtor in bankruptcy. 54 The opt-out provision, the ability of the debtor to
choose between state and federal exemptions and the exemption list itself are
55
the result of the political and ethical considerations.

45. See id. at 162.
46. See id.
47. See id. at 155. (Supporting this proposition is the fact that most of the drafters of the
Constitution were also members of the First Congress who enacted the Bankruptcy Act of
1800).
48. See id.

49. See Bankruptcy Code, 11 U.S.C. § 522 (1994).
50. See id.
51. See Gross, supra note 6, at 5.
52. See Brown, supra note 1, at 159-60. The House version of the proposed Code retained
a choice for the debtor between federal bankruptcy exemptions or the federal non-bankruptcy
exemptions coupled with the debtor's domicile state's exemption. The Senate version gave the
debtor no choice and no federal bankruptcy exemptions. The compromise resulted in lower
exemption amounts of the House bill, basically resulting in the Senate's version of § 522(f)(2)
being adopted. Section 522(b)(1) was also adopted in the compromise.
53. See Brown, supra note 1, at 150.
54. See id.

55. See id. at 159.

132
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The United States' CurrentBankruptcy Code

United States bankruptcy law seeks to protect creditors' rights while still
56
relieving unfortunate debtors from perpetual bondage to their creditors.
While bankruptcy law seeks to give debtors a fresh start, it also seeks to show
57
that broken promises and taking advantage of creditors will not be tolerated.
The concept of a fresh start assumes that the debtor has retained basic assets
58
and resources to permit the debtor an immediate economic recovery.
A fresh start has three basic requirements, one of which is a generous
exemption law. 59 Generous exemptions assure that the debtor will have adequate resources to start over. As long as exemptions differ among the states,
debtors throughout the country will not obtain the same fresh start, as the
writers of the Constitution envisioned when they granted Congress the power
to establish "uniform" bankruptcy laws. 60 The Founders' foresight of an expanding United States was demonstrated in their requirement of a "uniform"
bankruptcy law controlled by Congress. 61 The differences in exemption laws
62
are a major source of current practice problems.
Exemptions exist for various reasons. 63 These reasons include: a debtor's
necessity for physical survival; the protection of the dignity, cultural and religious identity of the debtor; the enabling of the debtor's financial rehabilitation
and future earning ability; the protection of the debtor's family from impoverishment; and a shifting of the burden of providing for the debtor and her family from society to the creditor, 64 who has accepted the risk of not receiving
payment. Congress has recognized these reasons, 65 however, they failed to
recognize the need for uniformity to promote fair and equal treatment of debtors throughout the country.
66
Section 522 of the Bankruptcy Code lists the bankruptcy exemptions.
Subsection (b)(1) provides that a debtor cannot claim any of the federal exemptions contained in subsection (d) if the debtor's domicile state has opted
out of the federal exemptions. 67 Subsection (b)(2) contains three categories of
exemptions: property that is exempt under federal non-bankruptcy law; property that is exempt under state or local law where the debtor is domiciled; and
68
entireties or other jointly owned property.
56.
57.
58.
59.
60.
61.
62.
63.
64.
65.
66.
67.
68.

See
See
See
See
See
See
See
See
See
See
See
See
See

Coulson, supra note 2, at 517.
id. at 540.
Ferron, supra note 2, at 15.
id. at 16.
U.S. CONST. art. I, § 8, cl. 3.
id.
Brown, supra note 1, at 166.
id. at 169-70.
id.
id. at 170.
Bankruptcy Code, 11 U.S.C. § 522 (1994).
id.
id.; Epstein, supra note 5, at 598-599.
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A debtor has two options when his or her domicile state has not opted
The debtor may choose to claim the federal exemptions contained in
subsection (d), or choose federal non-bankruptcy exemptions and his or her
domicile state's exemption.70 The federal bankruptcy provisions listed in subsection (d) have maximum value amounts on all property to be claimed ex71
empt during bankruptcy.
States generally place value limitations on the exemptions. 72 These limitations do not apply to the exempt property itself but the debtors' interest in
the property. 73 When the exempt property's value exceeds the value limitation, the property is seized and sold, and the debtor receives much of the proceeds that are exempted. 74 Federal law has no affect on the interpretation of
75
these state exemptions.
Although state law determines these exemptions, federal bankruptcy law
ultimately affects the exemptions through section 522 (e) and (f).7 6 Subsection (e) preempts state law dealing with the executory waiver of an exemption
in unsecured debt. Notwithstanding state law, this section declares these waivers unenforceable. 77 Subsection (f) allows debtors to avoid certain liens that
impair an exemption. 78 These liens include certain judicial liens and non-possessory, non-purchase money security interests in certain property. 79 Ultimately, federal law controls in these situations. Judicial resources can be
conserved in cases such as these if there was only one set of uniform exemptions, because judges would not have to consider both state and federal law but
only federal law.
Federal exemptions contained in subsection (d) include80 : a residence below $16,150, one motor vehicle below $2,575, household furnishings and appliances with a total value below $8,625, jewelry for personal use below
$1,075, items used by the debtor for her work below $1,625, life insurance
policy regardless of value, certain monies collectible from the government,
out. 69

69. See id.; 11 U.S.C. § 522.
70. See Epstein, supra note 5, at 598-99.
71. See id.
72. See id. at 607.
73. See id.
74. See id. at 608.
75. See id.
76. See id. at 608-09.
77. See id. at 609; Bankruptcy Code, 11 U.S.C. § 522(e) (1994). An executory waiver is a
contractual waiver of the debtor's right to claim an exemption in certain property in which a
creditor has an unsecured interest.
78. See Epstein, supra note 5, at 609; 11 U.S.C. § 522 (f).
79. See 11 U.S.C. § 522(f). The debtor is allowed to avoid judicial liens that are not for
securing spousal or child support in connection with a separation agreement or divorce decree or
judicial liens that have not been assigned to another entity. The debtor is allowed to avoid nonpossessory, non-purchase money security interest in any household goods, tools of trade or
health aids.
80. See 11 U.S.C. § 522(d). These values listed are not the values of the property but the
debtor's interest in the property that is the limit of the allowable exemption.

134
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child support or alimony, payment from a wrongful death action or life insurance proceeds and any personal bodily injury money below $16,150.81 The
core of the federal exemptions is not very different from exemptions that have
traditionally been granted by the states to debtors, such as the home, tools of
the trade and clothing. These core similarities make it more likely that one
mandatory set of exemptions will reflect the various societal value judgments
throughout the country.
III. THE
A.

CANADIAN BANKRUPTCY SYSTEM

HistoricalDevelopment of Canadian Bankruptcy Law

Canada's legal system has its roots in English common law and French
civil law. 82 Canada has a federal government and provincial governments in
ten provinces. 83 The Canadian Constitution grants to the federal government
the power to establish and regulate bankruptcy law. 84 Canada's first bankruptcy laws were enacted in 1869 and only applied to traders.85 This Act was
repealed by the Act of 1875, which lasted only five years. 86 Canada stood
without any bankruptcy laws for almost forty years. 87 In 1919, Canada
adopted comprehensive bankruptcy laws modeled after the British Bankruptcy
Act of 1883.88 The 1919 Act was strongly privately oriented, applying equally
to natural and legal persons. 89 This Act remained in effect for thirty years
until it was extensively revised in 1949.90
B.

Current Bankruptcy Law in Canada

Current Canadian bankruptcy law is found in the Bankruptcy and Insolvency Act. 91 Except for some minor changes, the Bankruptcy Act had not
been amended since it was enacted in 1949,92 despite the vast changes in society and the economy. 93 The two important changes to the Act came in 1992
81. See id.
82. See Ferron, supra note 2, at 4.
83. See id.
84. CAN. CONST. (CoNsTUrlON Acr, 1982) pt. VI. (Distribution of Legislative Powers)§ 91
(21), (Legislative Authority of Parliament of Canada).
85. See Ziegel, supra note 16, at 211.
86. See id. at 211-212.
87. See id. at 212.
88. See id.
89. See id.
90. See id.
91. Bankruptcy and Insolvency Act R.S.C., ch. B-3 (1985) (Can.); The Bankruptcy and
Insolvency Act was formerly known as The Bankruptcy Act. Bankruptcy Act [Renamed the
Bankruptcy and Insolvency Act] R.S.C., ch. B-3, s. 1 (1985)(Can.).
92. See Stanley J. Kershman, The Canadian Experience - The Bankruptcy & Insolvency
Advisory Committee, 1995 ABI JNL LExis 152, 1 (1996).
93. See Ferron, supra note 2, at 21.
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the
and 1997.94 The 1992 amendments greatly simplified the procedure while
95
income.
surplus
their
over
pay
to
debtors
required
amendments
1997
Policies underlying Canadian bankruptcy laws are similar to those of the
United States. 96 The substance of the two systems is not as similar. 97 The
Bankruptcy and Insolvency Act does not provide any federal bankruptcy exemptions as does the American Bankruptcy Code.9 8 Section 67(l)(b) provides
that, "The Property of a bankrupt ...shall not comprise any property ...
exempt from execution or seizure under any laws applicable in the province
within which the property is situated and within which the bankrupt resides. . .."99 Section 67.1(b.1) also provides that any goods and services that
are "essential needs of an individual" are also exempt. O This subsection ensures that debtors will keep all property that is a necessity, but it does not in
any way provide for uniform exemptions applicable throughout Canada. 10 '
The property a debtor can claim as exempt will vary depending upon which
02
province she resides in.1
While the federal government maintains primary jurisdiction over bankruptcy proceedings, the provinces have jurisdiction over the determination of
the extent of the debtor's bankruptcy estate property. 10 3 Despite the vast
changes that have occurred in society and the economy, there does not seem to
have been any serious discussion about the importance of exemptions. 1°4 The
government of Canada needs to consider drafting a set of federal exemptions
into section 67 of the Bankruptcy and Insolvency Act to meet the changing
needs of society and the economy.10 5 The market based Canadian society and
the economy requires the predictability that uniformity fosters.
Public policy has long influenced bankruptcy legislation's goal that a
debtor should emerge from bankruptcy as a productive individual in a credit
10 7 it
economy. 10 6 Bankruptcy requires more than the forgiveness of debts,
requires generous exemptions. The Canadian Parliament established a task
force in 1992 to research issues and assess policy opportunities to reform the
94. See Ziegel, supra note 16, at 213.
95. See id.
96. See Ferron, supra note 2, at 21.
97. Bankruptcy Code, 11 U.S.C. § 522(f) (1994); Bankruptcy and Insolvency Act, R.S.C.
1985, ch. B-3, § 67 (2001)(Can.).
98. Bankruptcy and Insolvency Act, R.S.C. 1985 (Can.).
99. See id.
100. See id. The BIA fails to define "essential needs" and whether it is provincial or federal
law that defines this concept. This is problematic because each province can view this term
very differently causing more difficulties in individual bankruptcy proceedings.
101. See id.
102. See id.
103. Bankruptcy Code, 11 U.S.C. § 522(b)(2), supra note 11, at 4-5.
104. See Ferron, supra note 2, at 20-21.
105. See Kershman, supra note 92, at 1.
106. See Gross, supra notes 4 and 6.
107. See Ferron, supra note 2, at 5.

136

N.Y.L. SCH. J. INT'L & COMP. L.

[Vol. 21

bankruptcy system.' 0 8 The committee recognized a need for federal exemptions.' °9 The committee suggested that federal exemptions and not just provincial exemptions should be included in section 67 of the Bankruptcy and
Insolvency Act. 1o
The individual provinces' exemptions have numerous similarities and
still differ greatly"' creating a lack of uniformity in bankruptcy laws. Every
province allows exemptions for furniture, clothing and tools of trade.,1 2 All
the provinces but Nova Scotia place monetary value limits ranging from
$4,000 to $5,000 on furniture, and all but Quebec place maximum values on
every
tools of trade. 1 3 With the exceptions of Ontario and Saskatchewan,
114
province provides for some medical, health or dental aid exemption.
The Province of Saskatchewan is the only province that treats farmers
and non-farmers differently with regard to exemptions.' 15 British Columbia1 is
16
the only province that does not mention exemptions for food and fuel.
Newfoundland is the only province that does not specify that the clothing must
be of a necessity, however, it does place a monetary limit on the clothing's
value. The provinces of Alberta, Ontario and Saskatchewan also place value
limits on clothing. 117 Ontario's value limit is only $1,000 while the other
three provinces place a limit of either $4,000 or $4,500.118 Quebec is the only
province that does not provide a motor vehicle exemption.1 19 Four out of the
ten provinces do not include a residence exemption. 120 A residence is a necessity for a debtor and is essential for a fresh start. There is, however, no exemption and if a value limit placed on the residence is so low it might as well
not exist.
108. See Kershman, supra note 92, at 2.
109. See id. at 3.
110. See id.
111. See KPMG Canada: Personal Bankruptcy Services: Bankruptcy Rules, Bankruptcy
Rules by Provinces, at http://www.personalbankruptcy.com/rules.htm (last visited Oct. 10,
1999).
112. The term "furniture" shall include furniture, furnishings and appliances. The various
provinces differ in their terminology in this exemption. It is unclear what the exact differentiation is between the terms. The province of Newfoundland in fact limits this exemption to washing machines, clothes dryers, "reasonably necessary" bedroom suites and bedding, oven and
stove-top burners, "necessary" dishes and kitchen utensils, and "necessary" strollers, cribs and
highchairs. The term "Tools of Trade" is any personal property necessary to the debtor for
earning an income. These include: equipment, books and instrumentalities. See id.
113. See id.
114. See id.
115. See id.
116. The province of Alberta does not specify an exemption for fuel. Saskatchewan is the
only province that does specify that it is heating fuel. The other provinces do not specify
whether fuel means fuel for motor vehicle operation or to heat the home. See id.
117. See id.
118. See id.
119. All of the provinces which do have this exemption place limitations upon it. See id.
120. New Brunswick, Nova Scotia, Ontario and Quebec do not have residence exemptions.
In those provinces that do include an exemption, the variation in the monetary value limits
differs greatly from only $2,500 to $40,000 or do not have one. See id.
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Other important exemptions that only Quebec and Saskatchewan include
are life insurance policies, pension plans, salaries and wages, and disability
benefits. 12 1 These are very important sources of income for debtors. These
sources not only benefit the financial well-being of the debtor but also his or
the provinces provide
her family. Beyond these basic exemptions, some 1of
22
exemptions in goods of sentimental value and pets.
The varying limitations placed on the exemptions and the allowance by
some provinces of certain exemptions foster problems in bankruptcy proceedings. The numerous similarities do exhibit, however, that a federal list of exemptions is possible and necessary. All debtors throughout Canada should be
able to exempt certain portions, if not all, of their income from wages, and to
protect life insurance and pension benefits for themselves and their families.

IV.

COMPARISON OF THE UNITED STATES AND CANADIAN
BANKRUPTCY SYSTEMS

The United States' and Canadian Constitutions grant to the federal government the power to enact bankruptcy law. 12 3 The difference is that the
United States' Constitution states that the law is to be uniform, while the Canadian Constitution only states that the Canadian Parliament has the power
over bankruptcy without any requirement for uniformity.' 24 This is a significant difference between the two countries. Canada, unlike the United States,
does not have the uniformity requirement, which gives it a broader grant of
power. A uniformity requirement, however, may be implied from the fact that
bankruptcy is a federally granted power and not provincial.
The United States and Canada both modeled their bankruptcy law after
the English Statutes of Bankrupts. 25 Inevitably, however, the two countries'
bankruptcy laws are significantly different due to the differences in the cultures and values. 126 A similarity is that the federal governments of both countries grant some of their bankruptcy law making power to the states or
provinces by allowing them to determine what property is exempt from the
bankruptcy estate. 127 Similarly, both countries' constitutions are silent as to
whether the federal governments have the power to delegate any of their bank28
ruptcy power. 1
121. Quebec includes exemptions for disability, pensions and portions of salaries and wages.
Saskatchewan includes exemptions for life insurance policies and pensions. See id.
122. New Brunswick, Newfoundland and Quebec provide these additional exemptions. See
id.
123. See CAN. CONST. pt. VI. (Distribution of Legislative Powers), § 91 (21) (Legislative
Authority of Parliament of Canada); U.S. CONST. art. I, § 8, cl. 3.
124. See id.
125. See Brown, supra note 1, at 155; Braucher, supra note 12, at 4.
126. See Gross, supra note 6, at 6.
127. See Bankruptcy Code, 1I U.S.C. § 522(b)(2) (1994); Bankruptcy and Insolvency Act
R.S.C., ch. B-3, § 67 (1985)(Can.).
128. See supra note 123.
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Both countries share the same belief that a debtor must not be stripped of
all assets.1 29 The countries differ still in their approaches as to how this
should be determined. The Canadian Bankruptcy and Insolvency Act does not
provide any federal bankruptcy exemptions thus going further than the United
States in granting the power to determine bankruptcy exemptions to the provinces. 130 The United States Bankruptcy Code, despite its opt-out provision,
retains more federal power in determining bankruptcy exemptions and provides a federal list of exemptions. 3 1 The United States' Bankruptcy Code
expressly grants the debtor a right to claim federal, non-bankruptcy exemptions along with the state exemptions,' 32 while the Canadian Bankruptcy and
Insolvency Act does not provide a similar provision. 133 The Bankruptcy and
Insolvency Act's silence on exemptions has caused the Canadian courts to be
split as to whether any federal non-bankruptcy exemptions apply in bank134
ruptcy proceedings.
V.

THE

PROBLEMS WITH NON-UNIFORMITY AND THE BENEFITS OF

OBTAINING UNIFORMITY IN A BANKRUPTCY SYSTEM

A.

The Doctrinal Problems of Non-Uniformity that Face the United States

The lack of uniformity poses only a practical problem in Canada, while in
the United States there is an additional doctrinal problem. The United States'
inclusion of the word "uniform" in the Bankruptcy Clause 135 of the United
States Constitution is evidence of the Founders' intent to have one uniform
system of bankruptcy throughout the country. Uniform is defined as "conforming to one rule, . . .; not different at different times or places ...A statute

is general and uniform... when all persons under the same conditions and in
the same circumstances are treated alike ... "136 According to this definition,
every person should be subject to the same exemptions regardless of which
state he or she resides.
The Canadian Constitution's exclusion of the word uniform 137 adds
strength to the argument that the Founders of the United States' Constitution
intended complete uniformity throughout bankruptcy law considering that
both countries derived their bankruptcy laws from the English Statute of Bankrupts. The United States' Bankruptcy Clause could have been written without
the word "uniform" just like the Canadian Bankruptcy Clause, evincing a de129. See Ziegel, supra note 16, at 219.
130. See id.
131. See 11 U.S.C. § 522(d).
132. See id.
133. See Bankruptcy and Insolvency Act R.S.C., ch. B-3, § 67(1985).
134. See Ferron, supra note 2,at 20.
135. See U.S. CONST. art. I, § 8, cl. 3.
136. BLACK'S LAW DICTIONARY 796 (5th ed. 1983).
137. See CAN. CONST. pt. VI. (Distribution of Legislative Powers)§ 91 (21) (Legislative Authority of Parliament of Canada).
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sire not to require uniformity in bankruptcy law. The United States' Bankruptcy Clause does not specify different types of uniformity to be treated
13 8
differently - this is an invention of the Supreme Court.
1. Case Law dealing with the Debate over Uniformity
The doctrinal argument appears in case law. The leading case on this
issue is Hanover National Bank v. Moyses, 186 U.S. 181 (1902).139 The Supreme Court held in this case: " The laws passed on the subject must, however, be uniform throughout the United States, but the uniformity is
geographical and not personal .. "140 This is contrary to one of the basic
premises behind the Constitution, that all the rights guaranteed are guaranteed
to individuals and not groups. The Court in Moyses did recognize that such an
application may result in certain practical differences in different states, but
this did not matter for the requirement of uniformity.14 1 The reasoning of the
Court was that every debtor is subject to her respective states' exemptions
regardless of the substantive differences. 142 The Supreme Court neglected to
adequately explain the basis for its ruling, which has drawn criticism by
many.1 43 The lack of absolute uniformity in the Bankruptcy Code has continued as a result of the Moyses decision.l 44
The Moyses case was decided under the Bankruptcy Act of 1898. A new
interpretation of the requirement of "uniform" by the Supreme Court is therefore necessary with regards to the current Bankruptcy Code. Under the Act of
1898, everyone was subject only to state exemptions. 145 The Bankruptcy
Code of 1978 allows states to opt-out of the federal exemptions. 14 6 Citizens of
thirty-five states can only claim state and federal non-bankruptcy exemptions, 147 while the citizens in the remaining states have an opportunity to
choose federal bankruptcy exemptions. This variation in the exemption laws
does not meet the requirement of geographic uniformity that Moyses set
forth.148 Every state is given the choice of opting out; however, once a state
makes that choice, the basic operation of the bankruptcy law is no longer uniform throughout the United States.
Since the Supreme Court's decision in Moyses, many courts have upheld
the geographical uniformity argument of the Court 149 and have rejected consti138. See Hanover Nat'l Bank v. Moyses, 186 U.S. 181 (1902).
139. See id.
140. See id. at 188.
141. See id. at 190.
142. See id.
143. See Brown, supra note 1, at 172.
144. See id. at 176.
145. See id. at 158.
146. See Bankruptcy Code, 11 U.S.C. § 522 (b)(1) (1994).
147. See American Bankruptcy Institute, supra note 10.
148. See Moyses, supra note 138.
149. See Railway Labor Executives' Ass'n v. Gibbons, et al., 455 U.S. 457, 469
(1982)("[t]he uniformity requirement, moreover, permits Congress to . . . take into account
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tutional attacks on the opt-out provision of the Bankruptcy Code. 150 One of
the most recent cases to uphold the Moyses decision is Storer v. French 58
F.3d 1125 (6th Cir. 1995).151 Plaintiffs argued that the opt-out provision vio-

lated the Privileges and Immunities Clause of the Fourteenth Amendment and
Due Process. The Sixth Circuit held that the opt-out provision did not violate
the Privileges and Immunities Clause because it is only a limit on state action
and not congressional action, which authorized such differential treatment
through the opt-out provision.1 52 The Circuit court also held due process was
not violated. The Court found that the due process argument was simply another way of arguing that the opt-out provision is not uniform. 153 Lastly, the
Sixth Circuit rejected the argument against the opt-out provision on the ground
it was a rational compromise by Congress to include it in the Bankruptcy
54

Code. 1

The arguable result of the decision of Moyses and the Supreme Court's
refusal to address this issue recently is that one cannot have the simplistic
reading of the Bankruptcy Clause as creating the requirement that Congress is
to establish uniform bankruptcy law.' 55 The Moyses decision and the subsequent case law do not, however, deny Congress the power to mandate a federal
list of exemptions in every bankruptcy proceeding. Until the Supreme Court
decides differently on the uniformity requirement of the Bankruptcy Clause,
the only hope for change in bankruptcy exemptions is through Congressional
action. The geographic uniformity argument may continue to be upheld, but
Congress cannot continue to ignore the numerous practical problems that exist
under the current system.
B.

The PracticalProblems of Non-Uniformity that Affect the
United States and Canada

Canada's Constitution does not specify that the bankruptcy law must be
uniform 56 ; and the current state of United States' law does not recognize any
deviation from the uniformity requirement in the Bankruptcy clause. This does
not change the fact that numerous practical problems exist because of the lack
of one federal list of exemptions. The current systems, in both the United
differences that exist between different parts of the country, and to fashion legislation to resolve
geographically isolated problems"); In the Matter of Reese, 91 F.3d 37, 39th (7th Cir. 1996)(perfect uniformity is not required); Rhodes v. Stewart, 705 F.2d 159, 162 (6 Cir. 1982)(requires
only geographical rather than personal uniformity); In the Matter of Sullivan, 680 F.2d 1131
(7th Cir. 1982)(court upheld Moyses recognizing the Appellate Court's inability in overruling a
Supreme Court decision, while suggesting the Moyses decision needs reconsideration).
150. See Brown, supra note 1, at 173.
151. See Storer v. French, 58 F.3d 1125, 1130 (5th Cir. 1995).
152. See id. at 1126-28.
153. See id. at 1128.
154. See id. at 1129-30.
155. See Brown, supra note 1, at 170.
156. See CAN. CONST. Pt. VI. (Distribution of Legislative Powers), § 91 (21) (Legislative
Authority of Parliament of Canada).
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States and Canada, promote forum shopping, result in inequitable treatment of
citizens of different states or provinces, affect a debtor's fresh start and the
distribution of assets to creditors, create conflicting 57case law and numerous
criticisms about the inadequacy of bankruptcy law.'
The United States and Canada do more than just delegate the power to
determine exemptions, they ultimately grant to the states or provinces the
power to determine bankruptcy policy by determining the type of fresh start a
debtor will receive.1 58 This deference to the states or provinces to determine
exemptions jeopardizes the goals of bankruptcy.' 59 The goals of state and
provincial debtor-creditor laws and bankruptcy laws are different.' 60 Debtor
and creditor law is focused on enforcing the rights of one creditor and forcing
the debtor to pay her debts. 161 Bankruptcy law, on the other hand, recognizes
1 62
the rights of every creditor and seeks to forgive past debts of debtors.
Debtors purposely seek the protections of federal bankruptcy law over
debtor-creditor law. Bankruptcy law affords debtors the opportunity to start
over financially. Also, bankruptcy law seeks to protect the debtor while
debtor-creditor law focuses on protecting the creditor. Debtors purposely seek
out bankruptcy protection, and the deference of exemption law to the states or
provinces defeats this purpose.
The variations in the exemption laws of the states or provinces end in
different results for both debtors and creditors. Debtors of virtually equal financial standing receive different fresh starts under bankruptcy law simply
because they reside in different states or provinces. 6 3 The amount of repayment that creditors receive varies based on the state or province where the
164
debtor resides, although the debts of the various debtors may be the same.
Intrastate inequity also exists in non-opt-out states because debtors have the
choice of either claiming state or federal exemptions. 6 5 Uniformity may exist
in the choice but not in the result. The present system is unfairly administered
against debtors and creditors alike.
Congress' and the Parliament's delegation of exemption laws to the states
and provinces have resulted in confusion in the applicability of state or provincial law versus federal law. This is especially true in the area of pre-bankruptcy conversion of non-exempt assets into exempt assets. The Bankruptcy
Code is silent as to whether federal or state law would govern these situations. 166 One question that has arisen is whether state law only governs what
157.
158.
159.
160.

See
See
See
See

supra note 10; Brown, supra note 1, at 180.
Brown, supra note 1, at 178-79.
supra note 10.
Brown, supra note 1, at 181.

161. See Ferron, supra note 2, at 1.

162.
163.
164.
165.
166.

See
See
See
See
See

id.
supra note 10, at 5; Brown, supra note 1, at 180.
Brown, supra note 1, at 176-77.
id. at 177.
id. at 193, 200-03; supra note 10, at 6.
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is considered exempt property while the federal law governs whether the
debtor can ultimately take advantage of such exemptions.1 67 One answer is
that state law would govern both aspects.1 68 The Canadian Bankruptcy and
Insolvency Act's silence on the applicability of non-bankruptcy exemptions, in
addition to the delegation of exemption laws, has caused much confusion
169
among the courts as to the applicability in bankruptcy proceedings at all.
Another problem area involving state law and federal law is the valuation
of the property to be claimed as exempt. The federal standard is fair market
value, 170 while the state may declare a different valuation standard. The issue
71
then becomes which of the laws governs.'
Some states and provinces have more generous exemptions than others.
This is an incentive to some debtors to move into that state or province to take
advantage of those exemptions; although, this incentive does not work for
every debtor. 172 Many debtors cannot either afford to pick up and move to
another state or the debtors do not have an incentive to move because they do
not have enough assets to protect. 173 There are those that can afford to and do
have the incentive to forum shop. These are the rich who are taking advantage
of the present system that is designed to protect the poorer people of the country. The rich get to maintain their wealth while the poor, who truly need the
bankruptcy system, still suffer. The present system presents the rich with an
opportunity to remain rich. It is these inequities that draw much public criti174
cism of the bankruptcy system.
VI.

THE BENEFrS OF A UNIFORM LIST OF FEDERAL EXEMPTIONS AND
SUGGESTIONS TO OBTAIN UNIFORMITY

The benefits of uniformity are numerous. Uniformity creates equality in
the bankruptcy process, which is compatible with bankruptcy's fresh start policy. 175 Every debtor receives the same fresh start, regardless of where the
debtor is domiciled. It has been argued that there will be little practical effect
because under the worst of the state or provincial exemptions, most debtors do
167.
168.
169.
170.

See
See
See
See

Brown, supra note 1, at 212.
id. at 184.
Ferron, supra note 2, at 20.
Brown, supra note 1, at 190.

171. See id.

172. Empirical studies have shown a modest, but statistically significant amount of debtors
who forum shop. See G. Marcus Cole, The Federalist Cost of Bankruptcy Exemption Reform,

74 Am. BANKR. L. J. 227, 232-34 (2000) (referring to the studies conducted by, Margaret F.
Brinig & F. H. Buckley, The Marketfor Deadbeats, 25 J. LEGAL STUD. 201 (1996); Ronel Elul
& Naranyan Subramian, Forum Shopping and Personal Bankruptcy: Evidence from the PSID

(June 1999) (unpublished working paper series 99-1 on file with Brown University); Reint
Gropp, John Karl, and Michelle White, Personal Bankruptcy and Credit Supply and Demand,
112 Q. J. EcON. 217 (1997)).

173. See Brown, supra note 1, at 204; KPMG Canada, supra note 111.
174. See supra note 10, at 6.
175. See Brown, supra note 1, at 187.
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not have property above those exemptions. 176 There are debtors who do have
property above these state and provincial exemptions and should not benefit
from the present system simply because they are a minority.
Under a system of uniform exemptions, the incentive for forum shopping
would no longer exist. 177 A uniform set of federal exemptions would also end
the confusion that has resulted in the courts concerning pre-bankruptcy conversions. Only federal law would be applicable in every bankruptcy case.
One proponent of the current system has suggested that forum shopping is
good for the country because it holds the states accountable to their citizens
through competition. 178 This author neglects to realize that state governments
are already held accountable through our democratic process. Therefore, using competition between the states through bankruptcy legislation is
unnecessary.
Critics of the current section 522 have suggested abolishing the opt-out
provision completely.1 79 While proponents expel the theory that a purpose
behind the opt-out provision is to deter bankruptcy filings, 180 bankruptcy filings have increased in opt-out states instead of decreased.1 81 Opponents of the
current section 522 have also suggested that Congress rewrite section 522 to
expressly prohibit fraudulent exemption conversion to avoid the current problem of whether state or federal law would govern such situations. 182 In the
event that Congress does not abolish the opt-out provision, some have suggested that section 522 be amended to deter forum shopping, so that instead of
183
the present 180-day domicile requirement a 365-day requirement will exist.
Another suggestion proposed, should the opt-out provision remain, is that
Congress require the federal exemptions be the floor value that the states must
18 4
abide by.
A rationale for state or provincial control over exemptions is that it serves
local interests and reflects the different views in the various regions. 18 5 Supporters of the present bankruptcy system claim that any attempt at creating
uniformity through one list of federal exemptions would create non-uniformity, because it would not take into account the different standards of living
throughout the country.186 Supporters fail to recognize that within their argu176. See Braucher, supra note 12, at 18.
177. See Brown, supra note 1, at 209.
178. See Cole, supra note 172, at 256-57. This author even goes as far as comparing forumshopping debtors to African-Americans in the 1950's as evidence that forum shopping is a good
phenomenon. See id. at 250-51.
179. See Braucher, supra note 12, at 17; Brown, supra note 1, at 209; supra note 10, at 6.
180. See Brown, supra note 1, at 186.
181. See id.
182. See Brown, supra note 1, at 212.
183. See American Bankruptcy Institute Journal, Legislative Update: The Bankruptcy Reform
Act of 1998, 1998 A1 JNL LEXiS 56 at 5 (1998).
184. See Brown, supra note 1, at 182.
185. See id. at 183; Gross, supra note 6, at 6; Ferron, supra note 2, at 19.
186. Brown, supra note 1, at 215.
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ment lies the answer to the problem. Federal exemptions can be drafted to
reflect these differences among the states or provinces.
An additional flaw in the current system's proponents' argument is that
regional differences do not seem to be reflected in the current system of state
exemptions. For example, New York, one of the most expensive states in
which to reside, has a homestead exemption of only $10,000, while Minnesota, where living expenses are much less, has a $200,000 homestead exemption and Florida has no limit. 187 There appears to be no rational explanation
for this difference in exemption levels, which clearly do not reflect the standards of living in the respective states.
A solution is that the standard of valuation for exempt property could
simply be the market value of the property for the region or a compromise
value. The National Bankruptcy Review Commission recommended that
debtors' be able to exempt a homestead exemption of no less than $30,000 and
no more than $100,000.188 This is a fair compromise, taking into account the
various standards of living throughout the country while avoiding an incentive
for forum shopping and unnecessary confusion in the courts. In the United
States and Canada, many of the values that exist under state and provincial law
for the same exemption are either the same or similar. The federal list could
be an average of the different amounts. The federal list would contain the
basic exemptions that are found in most, if not all, the states or provinces, such
as food, residence, tools of trade, and others. 189 The federal exemptions would
also include basic exemptions that many states and provinces may have neglected to include in their exemptions but are important to have, such as wage
garnishment limits, life insurance, and pensions.190
VH.

CONCLUSION

The current bankruptcy systems of the United States and Canada are in
need of reform. The lack of uniformity built into the system causes inequality
and confusion. Especially in the United States, the lack of uniformity has been
the source of much commentary and criticism. The doctrinal argument will
continue to persist until the Supreme Court rules on the issue again, or until
Congress takes action to amend the Bankruptcy Code. Canada and the United
States should recognize the practical problems that exist. The countries should
implement amendments to their bankruptcy laws to create the necessary
uniformity.
Uniformity prevents forum shopping by wealthy citizens. In Canada, it
will end the confusion among the courts as to the applicability of federal nonbankruptcy exemptions in bankruptcy proceedings. It will also end the confu187.
188.
189.
190.

See supra note 10, at 6.
Collier on Bankruptcy § Intro. 06.
See KPMG Canada, supra note 111.
See id.
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sion that results in determining the role of state or provincial and federal law
in calculating the allowance and valuation of exemptions.
Most importantly, uniformity ensures that every debtor that files bankruptcy will be treated equally regardless of which state or province they live
in. The goal of Canada's and the United States' Bankruptcy Laws is a fresh
start. Uniform exemptions are essential to this goal and until they are established, this goal will remain jeopardized.
Rose J. Murphy
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